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[bookmark: _TOC_250012]INTRODUCTION
The online ordering and same day delivery of liquor is an emerging retail sector which has grown significantly due to restricted movement within the community caused by COVID-19 lockdowns. The Organisation for Economic Co-operation and Development (OECD) has noted that the COVID-19 crisis accelerated the expansion of e-commerce worldwide and that that new consumer habits established during this period are likely to endure in the long term.1
Online delivery provides a convenient service for consumers and offers a safer alternative for those who may be tempted to drink and drive in order to replenish their reserves of alcohol. It also provides a new revenue stream for ACT liquor retailers and employment opportunities for delivery drivers.

Same day liquor deliveries should be distinguished from other online services such as the delivery of wholesale orders, gift boxed alcohol or alcohol included as part of a hamper due to the ease and speed of supply, and the unique flow on issues this creates which may include increased risk of alcohol related harm to the community, particularly to minors and people who are already intoxicated. 2
Easy and rapid access to alcohol creates increased opportunity for harm to the community. In a 2021 survey of over one thousand Australian adults who had used an online alcohol delivery service in the past 3 months, researchers from UNSW Sydney determined that one in five had used an alcohol delivery service to extend a home drinking session when they ran out of alcohol and, of these, one- third indicated they would have stopped drinking if the service was not available. The study indicated that using delivery services in this way was associated with six times higher odds of drinking at hazardous/harmful levels 3
This being the case, there may also be broader implications for other societal issues which are complicated by alcohol-related harm such as antisocial behaviour, road safety, parental neglect, domestic violence, self-harm, work health and safety issues for delivery persons and poorer health outcomes in general. Recent reporting has identified the negative impacts online liquor sales have already had within Australian communities.4
Same day delivery services are currently regulated by Access Canberra under the general legislative framework for the licensing of off licence venues. Other Australian jurisdictions including NSW and Victoria have introduced specific legislation to regulate online sales that provide rapid alcohol delivery.




1 Organisation for Economic Co-operation and Development (OECD) 2020, E-commerce in the time of COVID-19, accessed 9 May 2023,
<https://www.oecd.org/coronavirus/policy-responses/e-commerce-in-the-time-of-covid-19-3a2b78e8/>
2 A 2022 study by researchers from Deakin University found that of 34 test orders to young adults (<25 years of age) placed with providers in Western Australia, contrary to regulations 24% of orders were still being delivered without a mandatory identification check at time of delivery.
See Deakin University 2022, Western Australia alcohol home delivery project: Test purchasing final report., prepared for Cancer Council Western Australia, accessed 9 May 2023, <https://cancerwa.asn.au/wp-content/uploads/2023/03/Deakin-University_WA-alcohol-home- delivery-project_Test-purchasing_final-report.pdf>
3 Colbert, S, Wilkinson, C, Thornton, L, Feng, X, Campain, A, Richmond, R. Cross-sectional survey of a convenience sample of Australians who use alcohol home delivery services. Drug Alcohol Rev. 2023, Wiley Online Library, accessed 9 May 2023,
<https://doi.org/10.1111/dar.13627>
4 See for example Thompson, A 2021 ‘Alcohol delivery to playgrounds, schools prompts legal overhaul’ Sydney Morning Herald, 1 July, accessed 9 May 2023 https://www.smh.com.au/national/nsw/alcohol-delivery-to-playgrounds-schools-prompts-legal-overhaul-20210630- p585oh.html
and Day, o, Pickering, M and Chain B 2021, ‘Inside the sad final weeks of a lonely man, 49, who drank himself to death with $24,000 worth of booze over 300 orders delivered to his Bondi flat by Jimmy Brings’ 27 October, accessed 9 May 2023
<https://www.dailymail.co.uk/news/article-10133565/Inside-final-weeks-man-drank-death-daily-deliveries-Jimmy-Brings.html>

Liquor industry body Retail Drinks Australia (RDA) has developed its own national, voluntary code of conduct5 which encourages its members to adopt in respect of online sales and deliveries of alcohol. Non-compliance is subject to a formal disciplinary process which can result in loss of code signatory status and RDA membership.
The development of a specific legislative framework for same day deliveries will provide clarification for retailers and consumers between the application of current legislation and industry codes of conduct, as well as introduce specific protections for customers, retailers and delivery drivers that do not currently exist under the Act.
The ACT Government takes a harm minimisation approach to liquor policy as outlined in the objects of the Liquor Act 2010 (ACT). The ACT has a commitment under the National Drug Strategy 2017- 2026 to reduce initial alcohol consumption at early ages which is associated with increased long-term harm. This commitment also aligns with Item 16.6 of the Parliamentary Agreement for the 10th Legislative Assembly regarding the improvement of programs including those that target alcohol/drug use.

The proposals under consideration by the ACT Government (as set out below) would result in amendments to ACT legislation which regulates liquor supply to address the unique issues and safety concerns presented by this emerging retail service. The proposed amendments draw heavily on the experience and legislation in place in NSW due to our proximity and likelihood of businesses operating across both jurisdictions.
The ACT Government is seeking the community’s views on these law reform proposals. All interested
people are welcome to make a submission in response to the proposals.

[bookmark: _TOC_250011]PROPOSALS
[bookmark: _TOC_250010]What is the purpose of the reform?
The proposed reforms are informed by the harm minimisation and community safety principles set out in Section 10 of the Liquor Act 2010 (ACT) (‘the Liquor Act’) and are intended to help manage risks to minors or intoxicated people using same day alcohol delivery providers.
[bookmark: _TOC_250009]Who will the changes apply to?
It is proposed that the new legislation will apply to existing off licences or general licences who offer the following services in the ACT:
· online same day sales and delivery of alcohol to customers;
· delivery businesses and platforms that deliver same day alcohol orders, whether or not their deliveries are accompanied by food;
· persons who offer same day alcohol delivery on crowdsourcing/task -matching platforms; and/or
· any other businesses that directly deliver or arrange delivery of alcohol to the public on the
same day it is ordered.
It is proposed that the framework will not apply to delivery of packaged alcohol of less than 1.5 litres sold in a purpose-made gift box or as part of a food hamper. Such packaged deliveries can be distinguished from same day deliveries as they are not available for rapid delivery. These packages usually take more than 24 hours to be delivered.



5 Retail Drinks Australia 2021, Online Alcohol Sale And Delivery Code Of Conduct, Version 3, October, accessed 9 May 2023
<https://code.retaildrinks.org.au/documents/item/1204>

[bookmark: _TOC_250008]Proposed definitions
[bookmark: _TOC_250007]Same day delivery
A same day delivery means the delivery of packaged liquor, under a commercial arrangement, to a person in the ACT on the same day it is purchased, irrespective of the State or Territory in which the sale is made. It does not include sales of packaged alcohol which may be included in food hampers or packaged as gifts, as defined above.

In its 2019 recommendations6 to the NSW Government before it introduced its regulatory scheme for same day deliveries, the Foundation for Alcohol Research and Education (FARE) proposed that rapid home delivery should be prohibited, with a two-hour delay between purchase and delivery “to prevent the continuation of an existing alcohol session”.

In striking a balance between convenience for responsible customers and inhibiting facilitation of extended drinking sessions, an alternative prohibition on selling alcohol to the same account within 2 hours of the previous order could achieve a similar outcome in slowing consumption, albeit that a determined customer could seek to ‘shop’ between providers to overcome such obstacles. If this becomes an issue, the importance of delivery drivers being trained to identify intoxicated persons and being empowered to refuse deliveries is critical.

[bookmark: _TOC_250006]Same day delivery provider
Rather than creating a new class of liquor licence to cover same day delivery providers, it is proposed that the ACT adopt a system such that a licensee or other person conducting a business or undertaking which provides a same day delivery service must be able to demonstrate that the liquor is sold under a valid liquor licence.

That is, the same day delivery provider must have their own liquor licence or show that they have collected the alcohol from another licensee with a liquor licence which is valid and issued by the jurisdiction where the alcohol is collected. This allows for flexibility for businesses to add same-day alcohol delivery as one of their services without the administrative burden of applying for a new license class, while still being subject to appropriate regulation. See ‘Point of Sale’ below for more information on interstate licences.

It is suggested that the ACT adopt a definition for same day delivery providers modelled on that introduced under Section 114G of the Liquor Act 2007 (NSW). Accordingly, this new section would define a same day delivery provider as a licensee or other person conducting a business or undertaking who, as part of that business or undertaking -

(a) states or otherwise indicates, whether by way of advertisement or otherwise, that the licensee or other person will supply liquor for same day delivery in the ACT, and

(b) either -

(i) supplies the liquor by way of same day delivery, or





6 ‘FARE response: Liquor & Gaming NSW consultation on same-day alcohol delivery’, Foundation for Alcohol Research and Education (FARE), 6 November 2019, accessed 9 May 2023 <https://fare.org.au/fare-response-liquor-gaming-nsw-consultation-on-same-day-alcohol- delivery/>

(ii) engages an employee or agent to supply the liquor by way of same day delivery.

It will be an offence for a same day delivery provider, as part of a same day delivery, to supply liquor if the liquor -

(a) is stored for sale at premises within the ACT and

(b) is not sold under an ACT licence.

It will be permissible to receive same day delivery of alcohol which is stored for sale at a premises within another state provided it is sold under a licence from that same state.
[bookmark: _TOC_250005]Point of Sale
Delivery service providers currently operating in the ACT range from large chain liquor retailers to smaller providers who have a limited selection of liquor for sale. Typically, same day delivery
providers’ websites indicate that ACT deliveries will be conducted between 30 minutes to 2 hours after an order is placed.
Section 29 of the Liquor Regulations 2010 (ACT) set out prohibitions for licensees and permit-holders from engaging in certain promotional activities, including using offensive imagery, using imagery that would appeal to children or targeting particular groups of people. In accordance with Section 223 of the Liquor Act, the Commissioner for Fair Trading issued the Liquor (Responsible Promotion of Liquor Guidelines) 2022 (No 1) to assist with the interpretation and application of the Liquor Act in relation to liquor promotions.
Some delivery services offer seasonal holiday, weekend or ‘victory’ bundles for sporting events consisting of beers, wines, spirits and mixers at discounted prices. These offers are aimed at larger gatherings and tend to appeal to younger people. The same day delivery model enables a quick turnaround from purchase to supply when initial stores of alcohol acquired for the gathering have been exhausted, which can result in a potentially dangerous scenario of uninterrupted consumption.

The terms and conditions of the different services vary, and customers are advised that they will or may be asked for proof of age on delivery. One service advises that it will request proof of age if the customer looks to be under 25 years old. Some services indicate that orders will be cancelled if customers appear to be intoxicated or abusive. Some explicitly state they will not leave deliveries unattended.

Businesses will be prohibited from relying on interstate licences to offer same day delivery of liquor stored in the ACT to residents of the ACT. In the absence of such a prohibition, the ACT would lose out on revenue and would be unable to regulate such activities.
[bookmark: _TOC_250004]Proposed legislative provisions
The ACT Government is considering the following legislative amendments to regulate the point of sale of same day liquor delivery:

1. Customers will be required to submit proof of age/identification details when creating a customer profile (e.g., registering ID and delivery address details) at the initial point of purchase:
a. It would be acceptable to provide as proof of age/identification:
i. ACT proof of identity card, passport or driver’s licence, etc. or
ii. proven accreditation under the Trusted Digital Identity Framework published by the Digital Transformation Agency on behalf of the Commonwealth.

b. there will be a requirement that the person who provided the proof of age/identification must be the person to collect the delivery from the delivery driver.
c. retailers will have the option to either ask for verification with every purchase or store this information securely for verification in relation to future purchases.
d. Customers must have the option to choose that their identity details are not retained but must then produce their identification documents for inspection at handoff from the delivery driver.
2. Retailers will be required to use card pre-authorisation when an order is made online:
a. Pre-authorisation ensures a card has funds and is valid and guarantees payments from users to providers.
i. When a customer makes a purchase, card details are registered, and funds are placed on hold.
ii. The hold lasts for a set period, usually up to five days; the money is reserved and cannot be spent.
iii. At the end of the hold period, the amount is charged to the card, and the payment is completed, or the amount is released back to the user if the payment did not need to go ahead, and the payment is cancelled.
b. Payment can be taken after the delivery driver registers that service is complete (just as food delivery drivers register that they have made delivery to the door as they leave a premises).
c. In cases where delivery cannot be completed for any reason (e.g., customer is intoxicated/a minor, there is no-one at the premises when the driver arrives, etc.) it would be easier to reverse/cancel the pre-authorisation than to arrange a refund).
3. Explicitly place restrictions on deliveries to places such as schools and /or to alcohol free places such as Belconnen Skate Park and other alcohol-free places as defined in ACT liquor legislation (see Regulation 31, Liquor Regulation 2010 - Permanent alcohol-free places).
4. The liquor licence number of the licensee will be required to be displayed on all media promoting same day delivery services (e.g., websites, texts, advertisements).
5. Providers must put in place facilities/safeguards to ensure customers can self-exclude from liquor delivery services and promotions without further contact from the provider:
a. Self-excluding customers must be placed on a secure register so that any requests in their name and from their physical address or email address are flagged to the delivery service provider to refuse service.
b. Self-excluding customers contact details must be removed from advertising lists to ensure no unsolicited advertising/promotional material is sent to them.
c. Penalties should also be imposed for providers breaching self-exclusion agreements by selling or advertising to excluded individuals.
[bookmark: _TOC_250003]Delivery of the order
To place an order, a customer usually accesses the services website, creates a profile, makes their order and provides details for deduction of payment electronically. When a delivery driver arrives at a customer’s premises, the customer’s funds have usually been deducted at the time of ordering.
This occurs before they have been required to provide proof of age, or a driver has the ability to determine the customers level of intoxication, which could act as a disincentive if a delivery driver is considering whether to refuse to provide alcohol to a customer.

The delivery driver is typically required to assess on delivery whether the person collecting the delivery looks young enough to be asked to produce identification, the validity of any identification produced and whether the customer is already intoxicated. They are placed at a higher risk of encountering large groups of people in an unsecure environment and are usually on their own. They may have to deal with deescalating irate persons if the driver decides that they cannot complete the delivery because the customer is drunk or cannot produce proof of age.

[bookmark: _TOC_250002]Proposed legislative provisions
The ACT Government is considering the following legislative amendments to regulate same day order delivery:

1. Customers will be required to show proof of age/identification details upon delivery at the request of the delivery driver.
2. Require that a delivery cannot be left unattended and must be handed to the recipient who placed the order (and, if applicable, whose identification details were associated with the order when it was made online).
3. Provide for a maximum volume of liquor that can be delivered to the same customer in a 24-hour period.
4. Mandate times which delivery can take place. Currently off licensees can trade from 7am to 11pm from Monday to Saturday; and 9am and 11pm on Sunday. A shorter window for rapid delivery will be considered to minimise alcohol related harm.
5. Delivery staff or agents must undergo Responsible Service of Alcohol training specifically tailored to the rapid alcohol delivery market, including information about how to determine if a person is in a state of intoxication. This will require either:
a. a specific training program to be created for the ACT7; or
b. the Commissioner for Fair Trading to issue a guideline created regarding online and/or rapid delivery sales.
6. It is anticipated that the cost of the training will be paid for by the applicant the same as is currently in place for Responsible Service of Alcohol training. Employers may choose to cover the cost for their employees.
7. It will be an offence to deliver alcohol to excluded persons such as evidently intoxicated persons, minors or to excluded areas such as alcohol-free zones. Delivery staff or agents must only complete a delivery where there is evidence that the person was over 18 years, and that the person was not intoxicated, or they risk being subject to prosecution. ID checks must be made for anyone that looks under 25 years old.
8. Same day delivery providers will be liable for acts of employees and agents with appropriate exceptions.
9. Same day liquor delivery services will be obliged to record incidents where they have refused delivery and the reason why for a 12-month period and provide a summary of this data to Access Canberra every 12 months. Service providers shall provide access to these records to ACT Police and Access Canberra when requested.
10. Safeguards will be put in place to ensure delivery drivers are not penalised by the licensee for non-deliveries due to responsible service of alcohol requirements.
11. Same day delivery providers online ordering platforms through which customers register their payment details must allow for completion of the digital transaction onsite only after the delivery driver has electronically registered a completed sale. This will ensure there is less likelihood of a delivery driver being disincentivised to refuse service where necessary.
12. Same day delivery providers will be required to capture delivery data to report to Access Canberra every 12 months, showing the volume of packaged alcohol they delivered in ACT as part of same day deliveries by each postcode. This data will inform future policy work including informing public health messaging and programs.




7 See for example the NSW Government’s Responsible Supply of Alcohol training handbook: Liquor & Gaming NSW 2021, NSW Responsible Supply of Alcohol training – course handbook, Version 1.3, 15 October, accessed 9 May 2023
<https://www.liquorandgaming.nsw.gov.au/  data/assets/pdf_file/0008/991628/rsat-handbook.pdf>

[bookmark: _TOC_250001]Other relevant considerations
Given the novelty of the rapid alcohol delivery model and the new regulatory framework proposed, it is recommended that the framework be reviewed after implementation, within 2 years of coming into effect.

[bookmark: _TOC_250000]NEXT STEPS
The ACT Government is inviting submissions from the ACT community and interested stakeholders on the proposed legislative provisions outlined in the Discussion Paper. Please visit the ACT Government’s YourSay website here https://yoursayconversations.act.gov.au/projects to make a submission by Wednesday 6 September 2023.
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