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[bookmark: _Toc185335481]What is this discussion paper about?
On 23 July 2020, the Victims Rights Legislation Amendment Act 2020 (the VRLA Act) was passed in the ACT Legislative Assembly.  The VRLA Act introduced Part 3A into the Victims of Crime Act 1994 (the Act), which includes the Charter of Rights for Victims of Crime (the Charter).  The VRLA Act (and the Charter) commenced in operation on 1 January 2021. 
The Victims of Crime Act 1994 (the Act) requires the Minister for Human Rights to review the operation of the Charter after three years of it being in force.
The Charter is designed to protect and promote the rights of victims of crime when they engage with justice agencies in the criminal justice system. This discussion paper has been prepared to obtain input about the effectiveness of the Charter’s current operation both for victims and the justice agencies that have obligations to uphold victims’ rights under the Charter.  This discussion paper also provides you with the history of the Charter, in order to understand how and why it was developed.
[bookmark: _Hlk167887229]Through this paper we have included questions to help guide your feedback.  However, you should not feel limited by these in providing responses. Submissions will support the ACT Government’s understanding on the effectiveness of the Charter’s operation since its implementation and help identify if any aspects of the Charter need enhancing. 
Feedback will also help inform the ACT Government’s consideration of issues raised in Recommendation 23 of the Sexual Assault (Police) Review Report, which was publicly released on 30 April 2024.[footnoteRef:2]  [2:  The Sexual Assault (Police) Review Report, March 2024, including the recommendations made can be found at https://www.act.gov.au/open/sexual-assault-police-review.] 

If you want to share your views, we have set out the ways that you can provide them at the end of this paper.
CONSENT TO PUBLICATION OF YOUR VIEWS
Please note that we may use parts of your submission in the report to the statutory review or publish submissions to the review online. We encourage you to consider the level of detail you provide in your submission.

When lodging your submission, please let us know whether you wish:
· For your whole submission to remain confidential including your name
· For only particular sections of your submission to be kept confidential
· Your name and any details that may identify you to remain confidential.

Submissions can be made by emailing them to: justicereformbranch@act.gov.au or by leaving a message at 620 75044.

Please don’t hesitate to contact us at justicereformbranch@act.gov.au or on 620 75044 if you have any questions or wish to discuss before making a submission to the review. We are very happy to discuss individual requirements and will work with you to ensure your views can be taken into account.

[bookmark: _Toc185335482]Scope
Terms of Reference have been prepared to set out the scope of the statutory review. These Terms of Reference are at Attachment 1 and can also be found on the Justice and Community Safety website accompanying this discussion paper. 
The review will also not consider amendments to Part 3A of the Act made by the Justice (Age of Criminal Responsibility) Legislation Amendment Act 2023, which will be subject to a separate statutory review (see s 801 of that Act).
[bookmark: _Toc185335483]Background

[bookmark: _Toc185335484]What is the Charter of Rights for Victims of Crime?
The Charter establishes legislated rights for victims of crime and obligations for justice agencies that govern how agencies engage with victims throughout the criminal justice system.   The Charter also provides complaint pathways if those rights are not upheld. The Charter is legislated in Part 3A of the Victims of Crime Act 1994 which you can access in full here: The Victims of Crime Act 1994. 
The Charter provides specific rights for victims of crime in the following areas: 
· Respectful engagement and protections relating to privacy and safety;
· access to support, services, legal and financial assistance;
· information about the administration of justice processes;
· information about investigations, proceedings and decisions; and 
· participation in proceedings. 
The Charter is now the most comprehensive, legislated set of rights for victims of crime within Australia.[footnoteRef:3]  [3:  ACT Human Rights Commission 2022-23 Annual Report, p. 69.] 

The accountability framework established in the Charter and the Human Rights Commission Act 2005 (the HRC Act), gives victims access to processes for making complaints and raising concerns where a victim right in the Charter has not been upheld by an obligated agency. The effectiveness of the accountability framework is one of the issues being considered as part of this review.  
[bookmark: _Toc161670960]Under section 8(1), the term “justice agency” is defined in the Charter to apply to a mix of separate agencies and specific parts of agencies carrying out specific functions. The Act allows a Director-General to delegate to a public sector employee or another person a function given to the director-general under the Act.[footnoteRef:4] This principle applies to section 29A (Part 6) of the Act, which allows the Chief Police Officer to delegate a function under the Act to a police officer. [4:  Section 20, Public Sector Management Act 1994] 

For simplicity throughout the paper, the relevant justice agency may be referred to as the business unit or area responsible, with appropriate delegation to uphold the right, rather than mentioning the director-general, commissioner, or chief of police themselves. 
Justice agencies who exercise functions and must uphold obligations under the Charter include:
· ACT Policing;
· The Office of the ACT Director of Public Prosecutions (DPP);
· ACT Courts and Tribunal when acting in an administrative capacity;
· ACT Corrective Services;
· the Restorative Justice Unit;
· the Sentence Administration Board (SAB) acting in an administrative capacity; 
· the Victims of Crime Commissioner and her office, being Victim Support ACT (VSACT); and
· The Victims Register.[footnoteRef:5] [5:  The ACT Victims Register consists of three different registers which includes the Adult Offender Register, Youth Justice Register and Affected Person Register. The ACT Victims Registers are administered by Victim Support ACT.] 

[bookmark: _Toc185335485][bookmark: _Hlk185253390]What was in place before the Charter commenced in 2021?
Prior to 1 January 2021, the Act contained 12 “Governing Principles” to guide engagement with victims of crime. The governing principles provided guidance about how justice agencies should operate, providing a framework for decision-making, behaviour, and governance. 
When the Charter was introduced. it was identified that these governing principles were inconsistently applied by justice agencies and at times, challenging for victims of crime to access. Many victims had trouble navigating the criminal justice system due to a lack of information and not being included within the justice process. This had consequential impacts that lead to re-traumatisation, putting pressure on victim support services and the health system,[footnoteRef:6] and deterred the reporting of crimes and cooperation with any prosecution.[footnoteRef:7]  [6:  Ashworth (1998) in Wedlock, E., and Tapley, J., What works in supporting victims of crime: A rapid evidence assessment, 2016.]  [7:  Royal Commission into Institutional Responses to Child Sexual Abuse, Criminal Justice Report, August 2017; Victorian Law Reform Commission, Victims of Crime in the Criminal Trial Process, p. xvii, 2016; Murphy and Barkworth (2014) in Wedlock, E., and Tapley, J., What works in supporting victims of crime: A rapid evidence assessment, 2016.] 

The ACT Government committed to a Charter in the Parliamentary Agreement for the Ninth Legislative Assembly.[footnoteRef:8] Extensive consultation was conducted over several years to examine the operation of these principles, and feedback on their effectiveness aided the development of the Charter. This consultation highlighted the limitations that governing principles offered to victims compared with express rights in legislation.  [8:  Parliamentary Agreement for the Ninth Legislative Assembly, 7.6.] 

The Charter is intended to set the foundation for how victims of crime should be treated by justice agencies and provide victims with a clear picture of their rights in the criminal justice system. In addition, the Charter is intended to establish an accountability framework to ensure that justice agencies meet their obligations when dealing with victims.[footnoteRef:9]  [9:  The Explanatory Statement to the Victims Rights Legislation Amendment Bill 2020 (which introduced the Charter into the Victims of Crime Act 1994) states that: “The purpose of the Charter is to establish legislated rights for victims of crime and obligations for justice agencies when dealing with victims, along with an accountability framework for ensuring those obligations are met.” (p.3)] 

For discussion:

1. Are you or have you been a victim of crime? Did you know about the Charter before you read this discussion paper? When and how did you first become aware of the Charter?

2. Have you ever interacted with justice agencies as a victim of crime? If so, did you understand which rights you had in relation to your interactions with those justice agencies?

3. If you are not and have not been a victim of crime, did you know about the Charter before you read this discussion paper? When and how did you first become aware of the Charter?

4. Has the Charter been effective in delivering positive outcomes for victims?  

5. How can awareness of the Charter be improved for both victims and agencies?

6. How could the Charter be made more accessible and clearer for victims?
[bookmark: _Toc185335486]The Objects of the Charter and the Act 
The legislated objects of the Charter outline the Charter’s purpose and are intended to assist in understanding and applying the Charter. 
The legislated object of the Charter is:
[To] ensure that, in the administration of justice, engagement with victims is governed by the 		victims’ rights. (Section 14 of the Act)
The Charter sits within the broader Act and is intended to further the objects of the Act. The objects of the broader Act are to:
· acknowledge the central role of victims in the criminal justice process; 
· contribute to upholding the safety, privacy and dignity of people adversely affected by crime and other harmful behaviour;
· help victims deal with the effects of criminal offence and other harmful behaviour; 
· recognise and establish appropriate ways for agencies involved in the administration of justice to engage with victims to minimise adverse outcomes and prevent trauma for victims; and
· establish requirements for monitoring and reviewing victims rights.  (Section 3AA of the Act)
[bookmark: _Toc184140454]For discussion
7. Do the objects of the Act and the Charter, as stated at sections 3AA and 14 the Victims of Crime Act 1994, appropriately describe the Charter’s purpose? If not, why not?
[bookmark: _Toc185335487]Victims’ Rights 
[bookmark: _Toc184140455][bookmark: _Toc185335488]Respect, Privacy and Safety (Division 3A.2 of the Act)
All justice agencies must uphold core rights under this section of the Charter. These rights include:
· Victims must be engaged with respectfully, regarding their personal situation and needs, especially where those needs relate to age, disability, gender identity, race, religion, sex, sexuality, or parental, family, carer or kinship responsibilities. (Section 14C)[footnoteRef:10] [10:  References to sections in this part of the Discussion paper (‘Victims Rights’) refer to the Victims of Crime Act 1994 unless otherwise specified.] 

· A child victims’ views, wishes and circumstances must be considered before engaging with the child’s parent or carer; and children must be treated appropriately for a person of their age who is not a victim. (Section 14D)
· Victims must be contacted as required by the Charter by the relevant justice agency, except in certain circumstances. Exceptions include if the victim has requested not to be contacted after being informed about their rights, if another agency has already been in contact with the victim, or if it is not possible or practical to make contact in the given circumstances. (Section 14E)
· Victims’ personal information must not be disclosed, except in a proceeding, under an ACT law, or with their consent. (Section 14F)
Some justice agencies have additional obligations under this section of the Charter. These include:
· ACT Policing must ensure that a victims’ property be handled and stored respectfully and securely and returned as soon as practicable.  (Section 14G)
· The DPP must ensure that unless the court directs it, or it is considered necessary in the interests of justice, victims must not be required to appear at preliminary or committal hearings. (Section 14H)
· If a victim tells a relevant justice agency (being the DPP or a court or tribunal when acting in an administrative capacity) that they may need protection, a victims’ exposure to the accused, defence witnesses, family members or anyone supporting the accused must be minimised in a court or tribunal building. (Section 14I)
· The Victims Register must tell victims about actions they may take to minimise exposure to or contact from the offender, if the offender is sentenced, or transferred or released from custody. (Section 14J)
[bookmark: _Toc184140456][bookmark: _Toc185335489][bookmark: _Ref187420420][bookmark: _Ref187420429]Access to Support, Services, Legal and Financial Assistance (Division 3A.3)
All justice agencies must uphold core rights under this section of the Charter which include:
· Victims be provided with or given access to aids or adjustments (such as communication tools, an assistance animal, an intermediary or support person, an interpreter) that are reasonably necessary for their participation in the justice process, or any other requirements a victim is entitled to under the Evidence (Miscellaneous Provisions) Act 1991.
· A victim may ask a justice agency whether the offence may be referred for restorative justice and, at any stage of the criminal justice process, seek that a justice agency refer the offence to restorative justice in line with the eligibility as outlined in the Crimes (Restorative Justice) Act 2004. (Section 15B)
Certain justice agencies have additional obligations to uphold under this section of the Charter. These are:
· ACT Policing must refer victims to support services suitable to the victim and their circumstances, except in instances where it would not be appropriate. For example, when a victim does not consent to the referral.  (Section 15)
· If a victim has suffered loss, or incurred expenses as a direct result of the commission of an offence, or have property stolen, a victim may ask the DPP to apply for a reparation order under the Crimes (Sentencing) Act 2005. (Section 15(3))[footnoteRef:11] [11:  A victim who suffers loss or expense as a direct result of the commission of an offence may be entitled to reparation from the offender by way of payment of money or otherwise, for the loss or expense (see Crimes (Sentencing) Act 2005, section 19). A victim whose property is stolen may be entitled to have the property restored to them or to payment of the value of the property (see that Act, section 20).] 

· A victim who is required to attend court to give evidence as a witness in a criminal proceeding may be able to claim reimbursement of expenses incurred, or income lost in attending court. (Section 15(1)) [footnoteRef:12] [12:  Under the Court Procedures Rules 2006, r 4331, a person who attends the Magistrates Court as a witness in the hearing of a criminal proceeding is entitled to be paid witness expenses assessed in accordance with schedule 4. (see Division 4.2.8 of that Act)] 

· A victim may be eligible to apply for financial assistance under the Victims of Crime (Financial Assistance) Act 2016. (Section 15(2))[footnoteRef:13] [13:  Eligibility requirements apply for financial assistance under the Victims of Crime (Financial Assistance) Act 2016, div 3.1.] 

For discussion:  
8.  Are the ‘Victims’ Rights’ outlined above sufficient? If not, how could these rights be improved? Do the rights outlined above (‘Victims’ Rights’) adequately cover the areas of victim need for support and assistance? If not, what other matters could be included in the Charter? 

[bookmark: _Toc184140457][bookmark: _Toc185335490][bookmark: _Toc161670885]Access to Information about Administration of Justice Processes (Division 3A.4)
The Charter provides one right under this section which all justice agencies must comply with, being:
· Victims must be given information about how to raise a victims’ rights complaint or concern, if they tell a justice agency that they believe it has not complied with or if they are otherwise dissatisfied with the agency’s services in relation to victims’ rights. (Section 15I)
Some justice agencies have additional obligations under this section of the Charter. These include:
· ACT Policing must give victims information about the justice processes resulting from reporting an offence. (Section 15D)
· The DPP must give information to victims attending court as witnesses about hearing or trial processes and the role, rights, and responsibilities of witnesses. (Section 15E)
· The DPP must tell victims which prosecutorial decisions will be automatically reviewed. If a decision is made to discontinue prosecution of one or more of the charges against the defendant, the DPP must tell the victim how they may request a review of the decision if the person is not prosecuted for any charges and if the decision is not automatically reviewed. (Section 15G)
· The DPP and ACT Policing must give victims information about victim impact statements, including who may make one and how, what may be included, and how a statement may be used in court. (Section 15F)
· VSACT, as the relevant justice agency responsible for the victims register, must give eligible victims information about the victims register as soon as practicable after sentencing has occurred. This includes information about how the victim can become registered, the role of registered victims, and the rights to information available for registered victims. (Section 15H)
[bookmark: _Toc185335491][bookmark: _Toc161670892]Access to Information about Investigations, Proceedings and Decisions (Division 3A.5)
There are no core rights that all justice agencies must uphold under this section of the Charter, however, there are specific rights for ACT Policing, the DPP, the justice agency responsible for the victims register (VSACT), and the Sentence Administration Board (the SAB) acting in an administrative capacity, under this section. These include:
· ACT Policing must give victims of indictable offences[footnoteRef:14] written confirmation of reporting an offence, as well as the name and contact details for at least two police officers. There are exceptions to this obligation, such as where providing the written confirmation is likely to affect the safety of the victim or another. (Section 16)   [14:  An offence is an ‘indictable offence’ if it is punishable by imprisonment for longer than 2 years or is declared by an ACT law to be an indictable offence. This includes indictable offences that is or may be dealt with summarily. See s 190 of the Legislation Act 2001.] 

· However, if a victim of any other offence asks, ACT Policing must give the same written confirmation of the report to the victim as for an indictable offence. (Section 16)
· ACT Policing must give victims updates about the status of an investigation, at least every 6 weeks, and as soon as practicable if there is a change in status of the investigation.[footnoteRef:15]   There are certain exceptions to this obligation, such as if providing the update would prejudice an investigation, or if the victim has requested less frequent updates. (Section 16A) [15:  Change in status of an investigation, for an offence, includes when police decide to charge a person with the offence; or issue a warrant for the arrest of a person accused of committing the offence. See s 16A (4) of the Victims of Crime Act 1994.] 

· The DPP must seek and consider a victim’s views (unless it would prejudice the prosecution), before substantially modifying the nature of the case in a proceeding. This includes by accepting a guilty plea for a lesser charge or applying to the ACT Civil and Administrative Tribunal (ACAT) for an assessment order. (Section 16B)
· The DPP must notify victims of the date, time, and place of hearings as soon as practicable. (Section 16D)
· The DPP must tell victims that a court can make a reparation order. If the DPP decides not to apply, they must also tell victims of the decision and if appropriate, the reason for the decision. (Section 16E)
· The DPP must tell victims about outcomes of proceedings (including sentences imposed) and the nature and outcome of any appeals. (Section 16F)
· The DPP must tell victims if a court requires an offender to submit to the jurisdiction of the ACAT due to unfitness to plead or mental impairment, or under sentencing and release provisions for federal offenders, or if the Magistrates Court orders an offender be taken to an approved mental health facility. (Section 16L)
· The DPP and ACT Policing must tell victims if a bail decision is made or reviewed, or if bail is granted and a condition has been imposed to protect the victim or their family. (Section 16C) 
Victims that are registered on the victims’ register are entitled to certain information about the management of a convicted offender’s sentence. These rights include:
· VSACT and the SAB acting in an administrative capacity must tell registered victims about inquiries for parole or release on licence and how to make a submission and how to ask that it be kept private. Registered victims must also be given information to assist them in making a submission, including information about the offender and any assistance available to the victim to make the submission. (Section 16G)
· VSACT and the SAB acting in an administrative capacity must tell registered victims about parole or release on licence decisions. If the offender will be released, victims must be told the release date and the general obligations of the release and may be told the general area where the offender will live. (Section 16H)
· If a registered victim asks, they may be told information about the offender, if the relevant justice agency is satisfied that the disclosure is appropriate in the circumstances.[footnoteRef:16] [16:  This is in accordance with s 216 and s 216A of the Crimes (Sentence Administration) Act 2005. Examples of disclosures to registered victims if appropriate in the circumstances may include: any non-association order or place restriction order that applies to the offender, any unescorted leave given to the offender under the Corrections Management Act 2007; if the offender is under an intensive correction order—the place where the offender may do community service work or attend a rehabilitation program.] 

· Registered victims must be told by the relevant justice agency if an offender is to be transferred or released from custody, or escapes, and any condition of release that may affect the victim’s safety, unless the disclosure of that information is considered inappropriate in the circumstances. (Section 16J)
· Registered victims must be told by the relevant justice agency if an Intensive Correction Order (ICO) is suspended, cancelled, amended, discharged, or reinstated. (Section 16K)
· If the ACAT is considering making: a mental health order where s16L applies to the offender; a forensic mental health order; or an order under the Mental Health Act 2015, it must tell a registered affected victim. If the order is made, victims must be told the nature and length of the order. (Section 16M)
· Victims must be told by the relevant justice agency about the Affected Person Register (APR), the rights of a registered affected person, and information that is able to be provided from that register. (Section 16N)
[bookmark: _Toc185335492]Adequacy of victims’ access to information
The recent ACT Sexual Assault (Police) Review made recommendations about legislative changes to police obligations to provide updates to victims.[footnoteRef:17] [17:  The Report is accessible here: Sexual Assault (Police) Review Report, March 2024] 

Feedback received through the review process was that victims reported ‘difficulty in contacting Case Officers and receiving ‘meaningful’ and timely updates.’[footnoteRef:18] The Review concluded that: [18:  Nixon and Fryar, Sexual Assault Police Review Report, March 2024, p.192] 

Victim-survivors described the feeling of waiting for police to contact them, and when they did, it was at times that were inconvenient or inappropriate. Victims also described difficulty contacting police when they had a question or sought information. Thus, for victims, the six week wait for information was extensive…To address these concerns, victims should have the right to be updated on the status or progression of their case at least every four weeks. Further, the Victims of Crime Act 1994 (ACT) should state that this responsibility can be shared with another justice agency, namely VSACT (and the Sexual Assault Survivor Advocate), as per Recommendation 3. This should not absolve police of their responsibility to contact victims. However, in order to provide more timely updates and information, and draw on the expertise of advocates working with victims of crime, a shared responsibility is appropriate.[footnoteRef:19] [19:  Nixon and Fryar, Sexual Assault Police Review Report, March 2024, p. 193] 

In light of this, the report of the Sexual Assault Police Review Report, March 2024, recommended that the obligation on police to provide updates to victims at least every six weeks, be amended to require police to provide updates at least every four weeks instead. 
For discussion:
9. Are there any gaps or limitations in the information justice agencies are required to provide to victims? If so, what are they and how can they be addressed?
10. What are your views on the frequency at which police provide (or should provide) updates to victims of crime? Should police be required to provide updates a minimum of every four weeks?
11. What role should victims play in determining the frequency and content of updates they receive from ACT Policing about their case?
Your response may wish to consider the potential benefits and/or challenges of increasing or reducing the frequency of updates to victims about the status of a police investigation. 

[bookmark: _Toc161670908][bookmark: _Toc185335493]Participation in Proceedings (Division 3A.6)
All justice agencies must uphold core rights under this section of the Charter. These rights are:
· Victims may be present in court during a proceeding for the offence, unless the court directs otherwise. (Section 17C)
· Victims may take part in restorative justice, subject to eligibility and suitability requirements. (Section 17G)
As discussed above at page 6 , victims also have a right to be provided with or given access to aids or adjustments that are reasonably necessary for their participation in the justice process, or any other requirements a victim is entitled to under the Evidence (Miscellaneous Provisions) Act 1991.
Some justice agencies have additional obligations under this section of the Charter. These are:
· If bail is being considered or reviewed, ACT Policing and the DPP must ask victims if they have any concerns about the need for protection from violence or harassment by the accused person, and any concerns raised must be told to the court or authorised officer.  (Section 17) This obligation falls on ACT Policing and the DPP.
· The DPP must tell victims if they are eligible to make a victim impact statement and only the eligible victim decides whether or not to make a victim impact statement. (Section 17A)
· ACT Corrective services must seek and consider a victims’ concerns about the need for protection from violence or harassment by the offender in preparing a Pre-Sentence Report or Intensive Correction Assessment. (Section 17B)
· Victims may make oral or written submissions to parole or release on licence inquiries. The SAB when acting in an administration capacity, must ensure that a victim’s submission is not shared with others if the victim so requests, and a SAB judicial officer considers there is substantial risk in doing so. (Section 17D) 
· If the SAB intends to share the written submission with another person and the victim has requested this not occur, the SAB must tell the victim of its intentions to share the submission. (Section 17D)
· Victims may give evidence at a hearing or provide a statement if consideration is being given to making a mental health order, forensic mental health order, or an order under the Mental Health Act 2015 (section 180) to release an offender from custody. (Section 17E) 
· Victims who are registered affected persons on the APR, must be offered and provided with assistance to participate in hearings relating to forensic mental health patients by the ACT Courts and Tribunal when working in an administrative capacity and the affected persons register unit. They must also give victims information about how to apply to participate in such hearings. (Section 17F) 
For discussion:
12. Are rights for victim participation in proceedings sufficient? If not, how should rights be improved? 
We welcome any examples or case studies to support your feedback.

[bookmark: _Toc185335494]The Charter’s Accountability Framework 
The accountability framework established in the Charter and the Human Rights Commission Act 2005 (HRC Act) gives victims access to processes for making complaints and raising concerns where a victim right in the Charter has not been upheld by a justice agency. The accountability framework also includes obligations to report on justice agencies’ compliance with victim rights, make available general information about justice processes, and to create and publish guidelines for how agencies comply with their victim rights obligations.
The Explanatory Statement to the Victims Rights Legislation Amendment Bill 2020 describes the intended key outcomes for the accountability framework as:
1. To provide an opportunity for victim concerns to be heard and acknowledged in a restorative 		framework; and
2. To support changes to justice agency practice so that people are less likely to experience a breach of Charter rights in the future, and to monitor and evaluate how agencies are complying with victim rights and highlight where systemic issues are occurring.
Under the accountability framework, if a victim feels their victim rights have not been upheld, three options are available to them, in raising a concern or complaint. A victim can:
· Make a ‘justice agency complaint’ to the justice agency directly;[footnoteRef:20]  [20:  Victims of Crime Act 1994, section 18E.] 

· Raise a ‘victims rights concern’ with the Victims of Crime Commissioner to resolve the concern with the justice agency on the victims’ behalf.[footnoteRef:21] [21:  Victims of Crime Act 1994, section 18F.] 

· Make a ‘victims rights complaint’ to the Disability and Community Services Commissioner.[footnoteRef:22] [22:  Human Rights Commission Act 2005 section 41C.] 

[bookmark: _Toc185335495]Justice agency complaint
A justice agency may address a ‘justice agency complaint’ through their own complaints policies and processes. In handling the complaint, the justice agency must give the victim information about the process that will be used for resolving the complaint and take all reasonable steps to resolve the complaint as soon as practicable.  Additionally, the victim must give the justice agency any document or information that the victim can provide and which is reasonably required by the justice agency to resolve the complaint.
Justice Agencies must report in their annual reports on the number of ‘justice agency complaints’ raised over the course of the year and whether the complaints were resolved.  Between 1 January 2021 and 30 June 2024, a total of 110 justice agency complaints (described as ‘victims’ rights-related complaints’ in the annual reports) were made to ACT Policing, with 99 of those complaints being resolved within the same 12 month reporting period in which they were made.[footnoteRef:23]  The Office of the Director of Public Prosecutions reports that no ‘justice agency complaints’ were received in 2022-23 and one complaint was received in 2023-24 but does not specify whether the complaint was resolved or not.[footnoteRef:24]  ACT Corrective Services reports that it received and resolved two ‘justice agency complaints’ in the 2023-24 reporting period.[footnoteRef:25]  The ACT Courts and Tribunal reports that it received and resolved three ‘justice agency complaints’ within the 12 month reporting period for its annual report of 2023-24.[footnoteRef:26]  The Restorative Justice Unit reports that it received and resolved two ‘justice agency complaints’ within the 12 month reporting period for its annual report of 2023-24.[footnoteRef:27]   [23:  ACT Policing Annual Reports for 2020/21, 2021/22, 2022/23 and 2023/24]  [24:  Office of the Director of Public Prosecutions Annual Reports for 2020/21, 2021/22, 2022/23 and 2023/24]  [25:  Justice and Community Safety Directorate Annual Reports for 2020/21, 2021/22, 2022/23 and 2023/24]  [26:  Ibid.]  [27:  Ibid.] 

[bookmark: _Toc185335496][bookmark: _Hlk185253788]Victims rights concern
If a victim raises a concern with the Victims of Crime Commissioner (the VOCC) regarding a justice agency not complying with their rights, the VOCC must take all reasonable steps to resolve the concern as soon as possible.[footnoteRef:28] This generally involves the VOCC communicating with the justice agency on the victim’s behalf to try to reach a shared understanding about whether the justice agency has breached the victim’s right/s, and if so, what action the justice agency will take to address the breach and prevent future breaches from occurring. The VOCC has a limited power to request that the justice agency provide any documents or information reasonably required to resolve a concern.  [28:  Victims of Crime Act 1994, section 18G. ] 

If the VOCC cannot resolve the concern, the VOCC can refer the matter to the relevant complaints body with the victim’s consent and provide the entity with any information the VOCC has in relation to the complaint.[footnoteRef:29] For the purposes of this mechanism, the following entities may deal with the complaint: [29:  Victims of Crime Act 1994, section 18G (3).] 

· The Human Rights Commission;
· The Ombudsman;
· The Integrity Commission;
· Any other entity authorised to investigate a complaint relating to the administration of justice. 
The VOCC must report in the ACT Human Rights Commission annual report on the number and nature of ‘victims rights concerns’ raised over the course of the year in and whether the concerns were resolved. Between 1 January 2021 and 30 June 2024, a total of 355 victims rights concerns about other justice agencies were raised with the VOCC. For those concerns, 66 were resolved within the same 12-month reporting period in which they were raised.[footnoteRef:30] [30:  ACT Human Rights Commission Annual Reports 2020/21, 2021/22, 2022/23 and 2023/24.  The Annual Reports indicate that of the 355 victims rights concerns, a total of 14 were referred to another complaints body (such as the ACT Human Rights Commission, the Australian Federal Police Professional Standards Team or the ACT Judicial Council) for resolution.] 

[bookmark: _Toc185335497]Victims rights complaint
A victims rights complaint may be raised with the ACT Human Rights Commission (HRC). The complaint may be investigated, referred for conciliation and reports and recommendations may be made to the justice agency or the Minister responsible for that agency. However, it must not include adverse comments unless an agency has been given the opportunity to respond. Unlike a discrimination complaint, the HRC is not able to make a referral for a victim rights complaint to the ACAT. 
There is no obligation under the Victims of Crime Act 1994 or the Human Rights Commission Act 2005 to report on ‘victims rights complaints’.
[bookmark: _Toc185335498]Justice agencies’ obligation to make information available
Each justice agency is required to make and publish written ‘victims rights guidelines’ on the agency’s website. These guidelines are meant to assist the agency to comply with victims rights and establish appropriate processes and procedures to enable the agency to respond to and resolve justice agency complaints.
A further obligation is imposed on all justice agencies to make available to victims general information about administration of justice processes, including: 
· Victims rights;
· How a victim may make a justice agency complaint;
· How a victim may raise a victims rights concern or make a victims rights complaint;
· How to report an offence to a police officer and the administration of justice processes that result from making a report;
· Any services that provide support or assistance, including legal and financial assistance, that are available to the victim;
· Hearing and trial processes, including the role, rights and responsibilities of witnesses; and
· Restorative justice options that are available to victims.
For discussion:
13. Does the Victims of Crime Act 1994 effectively ensure justice agencies implement victims’ rights? Why or why not?
14. Did you feel that justice agencies that you had contact with provided you sufficient information about the Charter or about your rights as a victim of crime?
15. Does the Victims of Crime Act 1994 effectively ensure justice agencies implement processes for handling complaints/concerns where a victim is concerned that their rights under the Charter have not been implemented by a justice agency? Why or why not?
16. Have you had concerns with the way that a justice agency engaged with you, as a victim of crime? Were you aware of the avenues for making a complaint or raising a concern? Were you satisfied with the resolution of your matter?
17. Have there been any barriers or challenges in ensuring justice agencies meet their obligations under the Charter? If so, how can these be improved in the future?
[bookmark: _Toc185335499][bookmark: _Hlk184126978]Linking the Charter to the Human Rights Act 2004
In undertaking its examination of police handling of sexual assault matters, the Sexual Assault (Police) Review observed a “lack of victim-centred responses”, including “poor communication with victim-survivors, limited access to appropriate supports and services and a lack of focus on upholding victim-survivor rights”.[footnoteRef:31] In light of these findings, the Sexual Assault (Police) Review made 28 recommendations. One of the recommendations included that:  [31:  Nixon and Fryar, Sexual Assault (Police) Review Report, March 2024 p. 8.  At page 4 of the Report, it is stated that “This report uses the term ‘victim-survivor’ to acknowledge the ongoing effects and harm caused by sexual violence, as well as to honour the strength and resilience of people with lived experience.” ] 

Amendments to the Human Rights Act 2004 should be considered to introduce participatory rights for victim-survivors in criminal proceedings. It is timely for the ACT to progress these reforms having recently established a sexual assault legal service. In progressing reforms to the Human Rights Act 2004, the ACT Government should recognise that victims have their own rights and status. Similar considerations are happening across Australia. For example, the Victorian Victims of Crime Commissioner report in 2023, Silenced and sidelined: Systemic inquiry into victim participation in the justice system. [footnoteRef:32] [32:  Nixon and Fryar, Sexual Assault (Police) Review Report, March 2024 p. 20] 

Similarly, the Standing Committee on Justice and Community Safety (the Committee) recommended in its Report on the Inquiry into the Administration of Bail that the ACT Government should amend the Human Rights Act to recognise the rights of victims of crime. [footnoteRef:33]  [33:  Inquiry into the Administration of Bail, Report 30, 10th Assembly, August 2024, p.7, Recommendation 3.] 

There are currently some rights relevant to victims under the Human Rights Act 2004 based on international human rights law.[footnoteRef:34] The above recommendations support further consideration of specific standalone victims rights in the Human Rights Act. This will be considered further through this review process. By way of context, no other Australian jurisdiction has yet taken the step of including victims rights in human rights legislation or indicated an intention to do so. In addition, while we recognise that there has been some support articulated in general terms for victims rights to be recognised in the Human Rights Act, there has been limited consideration in the ACT context of issues such as: [34:  For more information about the scope and interpretation of the rights in the Human Rights Act 2004, see here: https://www.act.gov.au/open/human-rights-factsheets] 

· which rights of victims should be recognised and whether international human rights law would be the source of these rights;
· how the inclusion of these rights would impact on the rights or freedoms of others;
· the improvements that recognising these rights would bring to the criminal justice process; or
· the accountability benefits such changes would provide over those in the existing Charter of Rights.
For discussion:
18. Are there changes needed to the Charter or other legislation to enhance victim recognition or experiences? If you consider that inclusion of additional rights in the Human Rights Act 2004 would be desirable, what limitation in the recognition or protection of rights afforded by the Charter or other areas of the law would this overcome? If additional rights were to be included in the Human Rights Act, what should these be?
19. How might the inclusion of additional standalone victims’ rights in the Human Rights Act 2004 impact the accountability of justice agencies in meeting their obligations to victims? 
20. What would be the impact on the criminal justice process of greater recognition of victims rights?




[bookmark: _Toc184140465][bookmark: _Toc185335500]How can I provide feedback?
The discussion paper sets out a range of questions to prompt your thinking.  A full list of the questions throughout the discussion paper is at Attachment 2.
However, you do not have to reply to the questions and any feedback that may you want to share is welcomed. 

CONSENT TO PUBLICATION OF YOUR VIEWS
[bookmark: _Hlk194674533]Please note that we may use parts of your submission in the report to the statutory review or publish submissions to the review online. We encourage you to consider the level of detail you provide in your submission.

When lodging your submission, please let us know whether you wish:
· For your whole submission to remain confidential including your name
· For only particular sections of your submission to be kept confidential
· Your name and any details that may identify you to remain confidential

Submissions can be made by emailing them to: justicereformbranch@act.gov.au or by leaving a message at 620 75044.

Please don’t hesitate to contact us at justicereformbranch@act.gov.au or on 620 75044 if you have any questions or wish to discuss before making a submission to the review. We are very happy to discuss individual requirements and will work with you to ensure your views can be taken into account.
[bookmark: _Toc184140466][bookmark: _Toc185335501]Supports
The impacts of violent crime are often complex and can have lasting effects on a person’s life. Please take care when drafting your submission and reach out to the supports that are available if needed.
National 24/7 Support Services
1800RESPECT
1800RESPECT is the national sexual assault, domestic and family violence counselling service.
1800respect.org.au
Contact Number (24/7): 1800 737 732
Chat Online (24/7)
 
13YARN
13YARN is an Aboriginal & Torres Strait Islander crisis support line funded by the Australian Government with the support of Lifeline and developed in collaboration with Gayaa Dhuwi (Proud Spirit) Australia. It is run by Aboriginal and Torres Strait Islander people.
13yarn.org.au
Contact Number (24/7): 139 276

Lifeline
Lifeline is a national charity providing all Australians experiencing emotional distress with access to 24-hour crisis support and suicide prevention services.
lifeline.org.au
Contact Number (24/7): 13 11 14
Text (12pm - midnight): 0477 13 11 14
Chat Online (7pm - midnight)

Suicide Call Back Service
Suicide Call Back Service provides counselling for suicide prevention and mental health via telephone, online and video for anyone affected by suicidal thoughts.
suicidecallbackservice.org.au
Contact Number (24/7): 1300 659 467
Chat Online (24/7)
Local Services
Victim Support ACT (VSACT): 
VSACT provides advocacy and counselling support to victims of ACT crimes and their families
victimsupport.act.gov.au
Contact Number (9am – 5pm weekdays):  1800 8222 72 or (02) 6205 2222

Canberra Rape Crisis Centre (CRCC) 
CRCC provides crisis support, counselling and advocacy services to anyone affected by sexual violence in their lives. CRCC also provides specialised services to Aboriginal and Torres Strait Islander communities.
crcc.org.au
Contact Number (7am – 11pm): (02) 6247 2525 

Domestic Violence Crisis Service (DVCS)
DVCS provides 24/7 crisis intervention and advocacy services to anyone living in the ACT region affected by domestic and family violence.
dvcs.org.au
Contact Number (24/7): (02) 6280 0900




[bookmark: _Toc184140467][bookmark: _Toc185335502]Attachment 1 – Terms of Reference

Statutory Review of the Charter of Rights for Victims of Crime
Terms of Reference
PURPOSE 
Part 3A of the Victims of Crime Act 1994 (the Act), which sets out the Charter of Rights for Victims of Crime (the Charter), commenced operation on 1 January 2021. Section 18L of the Act requires the Minister to review the operation of the Charter as soon as practicable after three years of operation. 
The requirement to conduct a review recognises the importance of ensuring the Charter is effective in achieving its objects and purpose and provides an opportunity to identity and address implementation issues. 
OBJECTS AND PURPOSE OF THE CHARTER OF VICTIMS RIGHTS
The Explanatory Statement to the Victims Rights Legislation Amendment Bill 2020 describes the Charter’s purpose in the following terms:
· to ensure victims are treated appropriately in the justice process and are provided with information and opportunities to participate wherever possible, recognising that they are central to the justice process; and
· to establish legislated rights for victims of crime and obligations for justice agencies when dealing with victims, along with an accountability framework for ensuring those obligations are met.  
The Charter sits within the broader Act and is intended to further the objects of the Act. The objects of the Act at section 3AA include: acknowledging the central role of victims in the criminal justice process; contributing to upholding the safety, privacy and dignity of people adversely affected by crime; helping victims deal with the effects of criminal offences; and recognising and establishing appropriate ways for agencies involved in the administration of justice to engage with victims to minimise adverse outcomes and prevent trauma for victims.
The stated object of the Charter at Part 3A of the Act is “to ensure that, in the administration of justice, engagement with victims is governed by the victims rights.”
[bookmark: _Toc117664358]ISSUES
The review will consider the extent to which the Charter has been effective in achieving its objects and purposes, including:
· whether the stated object of Part 3A is fit for the purpose identified in the Explanatory Statement set out above;
· whether there are gaps or limitations in the provisions providing for victims’ access to support, services, legal and financial assistance (Division 3A.3);
· whether there are gaps or limitations in the provisions requiring justice agencies to provide information to victims (Divisions 3A.4 and 3A.5); 
· whether the processes for participation in proceedings should be improved for victims (Division 3A.6), including those whose experiences may be impacted by systemic factors and are underserviced by mainstream justice responses;
· the effectiveness of justice agencies’ implementation of victims rights, including processes for handling complaints and concerns (Division 3A.7). This may include the examination of any unintended consequences or issues that have arisen for agencies in seeking to meet their obligations under the Charter; and
· other matters related to the operation of the Charter, including recommendations raised in the Sexual Assault (Police) Review Report 2024.[footnoteRef:35]1 [35: 1 Sexual Assault (Police) Review Report, March 2024] 

SCOPE
The review will not consider amendments to Part 3A of the Act made by the Justice (Age of Criminal Responsibility) Legislation Amendment Act 2023, which are subject to a separate statutory review (see section 801 of the Criminal Code 2002). 
METHODOLOGY
The review will include consultation with relevant stakeholders, including victims of crime. The review will also include consideration of relevant recommendations from Inquiries and other reviews.
TIMING
A report on the review, including any appropriate recommendations, must be completed and submitted to the Minister within 11 months of the day the review is started.
In accordance with section 18L of the Act, the Minister will present a report of the review to the Legislative Assembly within 12 months of the day the review is started.


[bookmark: _Toc185335503][bookmark: _Toc184140468]Attachment 2 – Questions for discussion

1. Are you or have you been a victim of crime? Did you know about the Charter before you read this discussion paper? When and how did you first become aware of the Charter?

2. Have you ever interacted with justice agencies as a victim of crime? If so, did you understand which rights you had in relation to your interactions with those justice agencies?

3. If you are not and have not been a victim of crime, did you know about the Charter before you read this discussion paper? When and how did you first become aware of the Charter?

4. Has the Charter been effective in delivering positive outcomes for victims?  

5. How can awareness of the Charter be improved for both victims and agencies?

6. How could the Charter be made more accessible and clearer for victims?

7. Do the objects of the Charter and the Act, as stated in the Victims of Crime Act 1994, appropriately describe the Charter’s purpose? If not, why not?

8. Are the ‘Victims’ Rights’ outlined above sufficient? If not, how could these rights be improved? Do the rights outlined above (‘victims’ rights’) adequately cover the areas of victim need for support and assistance? If not, what other matters could be included in the Charter? 

9. Are there any gaps or limitations in the information justice agencies are required to provide to victims? If so, what are they and how can they be addressed?

10. What are your views on the frequency at which police provide (or should provide) updates to victims of crime? Should police be required to provide updates a minimum of every four weeks?

11. What role should victims play in determining the frequency and content of updates they receive from ACT Policing about their case?

12. Are rights for victim participation in proceedings sufficient? If not, how should rights be improved? 

13. Does the Victims of Crime Act 1994 effectively ensure justice agencies implement victims’ rights? Why or why not?

14. Did you feel that justice agencies that you had contact with provided you sufficient information about the Charter or about your rights as a victim of crime?

15. Does the Victims of Crime Act 1994 effectively ensure justice agencies implement processes for handling complaints where a victim is concerned that their rights under the Charter have not been implemented by a justice agency? Why or why not?

16. Have you had concerns with the way that a justice agency engaged with you, as a victim of crime? Were you aware of the avenues for making a complaint or raising a concern? Were you satisfied with the resolution of your matter?

17. Have there been any barriers or challenges in ensuring justice agencies meet their obligations under the Charter? If so, how can these be improved in the future?

18. Are there changes needed to the Charter or other legislation to enhance victim recognition or experiences? If you consider that inclusion of additional rights in the Human Rights Act 2004 would be desirable, what limitation in the recognition or protection of rights afforded by the Charter or other areas of the law would this overcome? If additional rights were to be included in the Human Rights Act, what should these be?

19. How might the inclusion of additional standalone victims’ rights in the Human Rights Act 2004 impact the accountability of justice agencies in meeting their obligations to victims? 

20. What would be the impact on the criminal justice process of greater recognition of victims rights?
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